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Federal Acquisition Regulation 9.505–4

9.505–2 Preparing specifications or
work statements.

(a)(1) If a contractor prepares and
furnishes complete specifications cov-
ering nondevelopmental items, to be
used in a competitive acquisition, that
contractor shall not be allowed to fur-
nish these items, either as a prime con-
tractor or as a subcontractor, for a rea-
sonable period of time including, at
least, the duration of the initial pro-
duction contract. This rule shall not
apply to—

(i) Contractors that furnish at Gov-
ernment request specifications or data
regarding a product they provide, even
though the specifications or data may
have been paid for separately or in the
price of the product; or

(ii) Situations in which contractors,
acting as industry representatives,
help Government agencies prepare, re-
fine, or coordinate specifications, re-
gardless of source, provided this assist-
ance is supervised and controlled by
Government representatives.

(2) If a single contractor drafts com-
plete specifications for nondevelopmen-
tal equipment, it should be eliminated
for a reasonable time from competition
for production based on the specifica-
tions. This should be done in order to
avoid a situation in which the contrac-
tor could draft specifications favoring
its own products or capabilities. In this
way the Government can be assured of
getting unbiased advice as to the con-
tent of the specifications and can avoid
allegations of favoritism in the award
of production contracts.

(3) In development work, it is normal
to select firms that have done the most
advanced work in the field. These firms
can be expected to design and develop
around their own prior knowledge. De-
velopment contractors can frequently
start production earlier and more
knowledgeably than firms that did not
participate in the development, and
this can affect the time and quality of
production, both of which are impor-
tant to the Government. In many in-
stances the Government may have fi-
nanced the development. Thus, while
the development contractor has a com-
petitive advantage, it is an unavoidable
one that is not considered unfair; hence
no prohibition should be imposed.

(b)(1) If a contractor prepares, or as-
sists in preparing, a work statement to
be used in competitively acquiring a
system or services—or provides mate-
rial leading directly, predictably, and
without delay to such a work state-
ment—that contractor may not supply
the system, major components of the
system, or the services unless—

(i) It is the sole source;
(ii) It has participated in the develop-

ment and design work; or
(iii) More than one contractor has

been involved in preparing the work
statement.

(2) Agencies should normally prepare
their own work statements. When con-
tractor assistance is necessary, the
contractor might often be in a position
to favor its own products or capabili-
ties. To overcome the possibility of
bias, contractors are prohibited from
supplying a system or services acquired
on the basis of work statements grow-
ing out of their services, unless ex-
cepted in subparagraph (1) above.

(3) For the reasons given in 9.505–
2(a)(3), no prohibitions are imposed on
development and design contractors.

9.505–3 Providing technical evaluation
or advisory and assistance services.

Contracts involving (a) technical
evaluations of other contractors’ offers
or products or (b) advisory and assist-
ance services (see 37.201) shall not gen-
erally be awarded to a contractor that
would evaluate, or advise the Govern-
ment concerning, its own products or
activities, or those of a competitor,
without proper safeguards to ensure
objectivity and protect the Govern-
ment’s interests. In this connection
consult, OMB Circular No. A–120,
Guidelines for the Use of Advisory and
Assistance Services, OFPP Policy Let-
ter 89–1, Conflict of Interest Policies
Applicable to Consultants, and imple-
menting agency regulations.

[48 FR 42142, Sept. 19, 1983, as amended at 53
FR 43389, Oct. 26, 1988; 55 FR 42686, Oct. 22,
1990]

9.505–4 Obtaining access to propri-
etary information.

(a) When a contractor requires pro-
prietary information from others to
perform a Government contract and
can use the leverage of the contract to
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obtain it, the contractor may gain an
unfair competitive advantage unless
restrictions are imposed. These restric-
tions protect the information and en-
courage companies to provide it when
necessary for contract performance.
They are not intended to protect infor-
mation (1) furnished voluntarily with-
out limitations on its use or (2) avail-
able to the Government or contractor
from other sources without restriction.

(b) A contractor that gains access to
proprietary information of other com-
panies in performing advisory and as-
sistance services for the Government
must agree with the other companies
to protect their information from un-
authorized use or disclosure for as long
as it remains proprietary and refrain
from using the information for any
purpose other than that for which it
was furnished. The contracting officer
shall obtain copies of these agreements
and ensure that they are properly exe-
cuted.

(c) Contractors also obtain propri-
etary and source selection information
by acquiring the services of marketing
consultants which, if used in connec-
tion with an acquisition, may give the
contractor an unfair competitive ad-
vantage. Contractors should make in-
quiries of marketing consultants to en-
sure that the marketing consultant has
provided no unfair competitive advan-
tage. See the certification required for
contractors and marketing consultants
in the provision at 52.209–7.

[48 FR 42142, Sept. 19, 1983, as amended at 55
FR 42686, Oct. 22, 1990; 56 FR 55377, Oct. 25,
1991]

9.506 Procedures.
(a) If information concerning pro-

spective contractors is necessary to
identify and evaluate potential organi-
zational conflicts of interest or to de-
velop recommended actions, and no or-
ganizational conflicts of interest cer-
tificates have been filed contracting of-
ficers should first seek the information
from within the Government or from
other readily available sources. Gov-
ernment sources include the files and
the knowledge of personnel within the
contracting office, other contracting
offices, the cognizant contract admin-
istration and audit activities and of-
fices concerned with contract financ-

ing. Non-Government sources include
publications and commercial services,
such as credit rating services, trade
and financial journals, and business di-
rectories and registers.

(b) If the contracting officer decides
that a particular acquisition involves a
significant potential organizational
conflict of interest, the contracting of-
ficer shall, before issuing the solicita-
tion, submit for approval to the chief
of the contracting office (unless a high-
er level official is designated by the
agency)—

(1) A written analysis, including a
recommended course of action for
avoiding, neutralizing, or mitigating
the conflict, based on the general rules
in 9.505 or on another basis not ex-
pressly stated in that section;

(2) A draft solicitation provision (see
9.507–1); and

(3) If appropriate, a proposed con-
tract clause (see 9.507–2).

(c) The approving official shall—
(1) Review the contracting officer’s

analysis and recommended course of
action, including the draft provision
and any proposed clause;

(2) Consider the benefits and det-
riments to the Government and pro-
spective contractors; and

(3) Approve, modify, or reject the rec-
ommendations in writing.

(d) The contracting officer shall—
(1) Include the approved provision(s)

and any approved clause(s) in the solic-
itation or the contract, or both;

(2) Consider additional information
provided by prospective contractors in
response to the solicitation or during
negotiations; and

(3) Before awarding the contract, re-
solve the conflict or the potential con-
flict in a manner consistent with the
approval or other direction by the head
of the contracting activity; and,

(4) Retain all certificates submitted
in accordance with the provisions at
52.209–7 and 52.209–8 in the contract file.

(e) If, during the effective period of
any restriction (see 9.507), a contract-
ing office transfers acquisition respon-
sibility for the item or system in-
volved, it shall notify the successor
contracting office of the restriction,
and send a copy of the contract under
which the restriction was imposed.

[55 FR 42686, Oct. 22, 1990]
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